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INTEREST OF A M I C I CURI A E1

O utServ e-SLD N I nc. ("O S-SLD N ") and th e A m erican M ilitary Partner

A ssociation ("A M PA ") are non-profitorg anizations th atsupportlesbian, g ay,

bisexual and transg ender("LG B T") currentand form erm em bersof th eUnited

Statesm ilitary and th eirfam ilies. O S-SLD N and A M PA subm itth isbrief to

h ig h lig h tth esig nificantim plicationsof th eC ourt'sdecision in th esecasesforth e

w ell-being of L G B T v eteransandm em bersof th earm edforces, th eirfam iliesand

ournation'sm ilitaryasa w h ole.

O S-SLD N com prisestw o form erlyseparateorg anizations, w h ich m erg edin

2012: Servicem em bersLeg alDefenseN etw ork("SLD N ") and O utServ e. SLD N

w asfounded in 19 93, in responseto Cong ressenacting "D on'tA sk, D on'tTell"

("D A DT"), to prov idefreeleg alserv icesto LG B T serv icem em bersand v eterans

affected byD A DT. SLD N assisted m oreth an 12,000 activ eand form erserv ice

m em bers, and w asinstrum ental in th esuccessful effortto repeal D A DT. A fter

D A DT'srepeal, SLD N assisted v eteransdisch arg ed underD A DT by correcting

1 N o counselfora partyauth oredth isbrief in w h oleorin part, andno partyor
counsel fora party m ade a m onetary contribution to fund th e preparation or
subm ission of th isbrief. N o oneoth erth an amici curiae orth eircounselm adea
m onetarycontribution to th epreparation orsubm ission of th isbrief. C ounselfor
A ppellees h a v e consented to th e filing of th is am ici brief, and counsel for
A ppellantsdo notoppose its filing . A m otion forleav e to file issubm itted
concurrently.

      Case: 14-5291     Document: 104     Filed: 06/16/2014     Page: 7



2

disch arg erecordsand h elping th osew h o w ish ed to return to serv ice;supported

transg enderm ilitaryserv ice;h elped defend LG B T servicem em bersand v eterans

facing discrim ination; and w orked to secure equal benefits forLG B T serv ice

m em bers, v eteransandth eirfam ilies.

O utServ e beg an in 2010 as an underg round netw ork of LG B T serv ice

m em bersconnectedv ia F acebook, and h adm oreth an 6 ,000m em bersw orldw ide.

D uring th efig h tto repealD A DT, O utServ efacilitatedtelling th estoriesof active

dutyLG B Tserv icem em bersin th em edia andatth ePentag on, allow ing th ev oices

of th osew h o w ereserv ing in silenceto beh eard.

SLD N sued th eUnited Stateson beh alf of currentand form erm em bersof

th em ilitary and th eirsam e-sexspouses, alleg ing Section 3 of th eDefenseof

M arria g eA ct("D O M A ") andsim ilarproh ibitionsin th reem ilitary-relatedTitlesof

th eUnited StatesC odeunconstitutionally denied sam e-sexspousal benefitsto

activ e duty m em bers of th e m ilitary, N ational G uard m em bers and v eterans.

McLaughlin v. Hagel, N o. 1:11-cv -119 05-RG S, Dkt. 1 (D . M ass. O ct. 27 , 2011)

("McLaughlin"). Th eUnitedStatesSuprem eCourtsubsequentlyh eldSection 3of

D O M A unconstitutionalin United States v. Windsor, 133S. Ct26 75(2013),2 and

2 O S-SLD N filedan amicus curiae brief w ith th eSuprem eC ourtin Windsor,
raising sim ilarissuesto th oseraisedin th isbrief.
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th e District Court in McLaughlin h eld th e ch alleng ed m ilitary Titles

unconstitutional(Dkts. 55& 6 8 ).

A M PA w as founded by th epartnersof activ eduty serv icem em bersto

connectth e fam ilies of LG B T serv ice m em bers, supportth em th roug h th e

ch alleng esof m ilitaryserv ice, andadv ocateon th eirbeh alf. A M PA beg an in 2009

asa "C am paig n forM ilitaryPartners"byServ icem em bersUnited, an org anization

focusedon repealing D A DT. W h en D A DT w asrepealedin 2011, Serv icem em bers

United w ound dow n its affairs and A M PA form ed. Th e m ilitary h as long

recog nized th e need forsupportservices form ilitary fam ilies, and num erous

org anizations serv e th atpurpose, butnone could extend th ose serv icesto th e

fam iliesof LG B T serv icem em bersw h ileD A DT w asin effect. Ev en w ith th e

repealof D A DT andth eg row ing acceptanceof L G B T servicem em bersandth eir

fam iliesbyoth erm ilitary fam ilyorg anizations, LG B T serv icem em berfam ilies

continueto faceuniquech alleng es. A M PA prov idesa supportiv eenv ironm entfor

th ese fam ilies to sh are th eirexperiences and w ork tog eth erto im prov e th eir

liv es. A M PA also adv ocatesforpolicych ang esto im proveth eliv esof LG B T

serv ice m em bers and th eir fam ilies. Today, A M PA h as m ore th an 20,000

m em bersandsupporters.

G iv en O S-SLD N 's and A M PA 's unique understanding of LG B T serv ice

m em bers' fam ilies, th eirperspectiv em aybeof assistanceto th eC ourt. Th eyfiled
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a sim ilarbrief w ith th eUnited StatesC ourtof A ppealsforth eTenth C ircuitin

casesconcerning th elaw sof O kla h om a andUtah , w h ich proh ibitm arriag eequality

and w ereh eld unconstitutional byth eDistrictCourts. B rief of O utserv e-SLD N

and th e A m erican M ilitary Partner A ssocation as A m ici C uriae Supporting

Plaintiffs-A ppellees& C ross-A ppellants, Kitchen v. Herbert and Bishop v. Smith,

N os. 13-417 8 , 14-5003, 14-5006 (10th C ir. M ar. 3, 2014). A sim ilarbrief w asalso

filed w ith th eUnited StatesC ourtof A ppeals forth e F ourth C ircuitin cases

concerning th elaw sof Virg inia, w h ich proh ibitsm arriag eequalityand w ash eld

unconstitutionalbyth eDistrictCourt. B rief of O utserv e-SLD N andth eA m erican

M ilitary Partner A ssocation as A m ici C uriae Supporting Plaintiffs-A ppellees,

Bostic v. Schaefer, N os. 14-116 7 (L ), 14-116 9 , 14-1137 (4th C ir. A pr. 11,2014).
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SUMMARY OF ARGUMENT

Th em ilitarydem andsfarm orefrom th osew h o serv eandth eirfam iliesth an a

typical em ployer. To protectourcountry, servicem em bersand th eirfam ilies

m akedifficultsacrifices. M ilitaryfam iliesacceptth atth eirliv esfrequentlyw illbe

uprooted by a seriesof m ov esth atth em ilitarydeem snecessaryto protectth is

country. Th osem ov esrequirefam ilym em bersto findnew jobs, startnew sch ools

andm akenew friends. I n addition to th esem ov es, m ilitaryfam iliesoften faceth e

strain of separation as serv ice m em bers are deployed. Th atstrain is furth er

m ag nifiedw h en deploym entplacesth eserv icem em berin h arm 'sw ay.

Th em ilitaryappreciatesth atitm ustcom petew ith th epriv atesectorin term s

of recruitm entandretention. Sinceth erepealof D A DT, th em ilitaryh assoug h tto

recruitand retain g ay and lesbian serv ice m em bers. A nd w ith Windsor and

McLaughlin elim inating barriersto paying equal benefits, th em ilitary isin th e

processof finalizing policiesth atsh ould lead to uniform spousal benefitsforall

m ilitaryfam ilies. N ev erth eless, th euneven patch w orkof m arriag eequalityfrom

stateto stateforsam e-sexcouplesish indering th em ilitary'sprog ress.

W h ileth estrain of frequentm ov esim pactsth erecruitm entandretention of

opposite-sexm arried couplesin th em ilitary, th atim pactism oreprofound on

sam e-sexm arried couplesin th em ilitary. N o leg allym arried couplew ould look
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fondlyupon a m ov efrom a statew h ereth ecouples' m arriag eisrecog nized to a

statew h ereth eirm arria g eisannulledforstate-law purposes.

Th e unequal treatm entof sam e-sexand opposite-sexm arried m ilitary

couplesunderm inesth ew ell-establish ed principleof uniform ity, w h ich liesatth e

h eartof m ilitaryunitcoh esion and m orale. A llm arried couplesreceiv eth esam e

rig h tsunderboth federal and statelaw w h en th eyresidein a stateth atprov ides

m arria g eequality. B utw h en onem arried coupleof th esam esexand oneof th e

opposite sexare transferred from a m arriag e equality state to a non-m arria g e

equalitystate(e.g ., from C alifornia to K entucky), th esam e-sexm arriedcouplew ill

notreceiv e th e sam e state law m arria g e benefits as th e opposite-sexm arried

couple. Th islackof uniform ityunderm inesunitcoh esion andm orale.

F inally, th elackof uniform m arriag erecog nition law sfrom stateto statefor

sam e-sexm arriedcouplesposesa th reatto v eteransandth eirfam ilies. Th eUnited

Statesg ov ernm entg enerallytreatsa m arriag easv alidif itw asleg alw h ereitw as

celebrated. W h ilem ostfederal statutesfollow th atapproach , Title38 , w h ich

confersv eterans' benefits, isinartfully drafted and Veterans A ffairs ("VA ") is

strug g ling to m akesenseof it. C onsequently, v eterans' benefitsh av enotyetbeen

forth com ing to allm arriedg ayandlesbian serv icem em bers.

I n determ ining w h eth era m arriag eisv alid, Title38 looksto "th elaw of th e

placew h ereth epartiesresided atth etim eof th em arria g eorth elaw of th eplace
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w h ereth epartiesresidedw h en th erig h tto benefitsaccrued." 38 U.S.C . § 103(c).

B ecauseopposite-sexm arria g esarerecog nizedbyallstates, th eg ov ernm entdoes

notscrutinizew h ereth osecouples"resided" w h en th eym arried orw h en benefits

accrued.

B ycontrast, th eg ov ernm entisstrug g ling w ith h ow to adm inisterTitle38

benefits w ith respectto sam e-sexm arried couples. I n Septem ber 2013, th e

PresidentorderedTitle38 spousalbenefitsbepaidto m arriedv eteransof th esam e-

sexandth eU.S. Departm entof Justiceadv ised a federalcourtth atth eExecutiv e

B ranch "is w orking expeditiously to im plem entth e Windsor decision and th e

President's determ ination reg arding Title 38 across th e federal g ov ernm ent."

McLaughlin, Dkt. 50at1. B utninem onth slater(anda yearsinceWindsor), th ere

isstillno g uidancefrom th eVA andTitle38 benefitsstillarenotbeing prov ided

to all m arried sam e-sexcouples. Prov iding m arria g eequality acrossall states

w ould resolv e th is problem forsam e-sexm arried couples, justas ith as for

opposite-sexm arriedcouples.
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ARGUMENT

I. THE UNEVEN PATCHWORK OF STATES PROVIDING
MARRIAGE EQUALITY HARMS MILITARY FAMILIES AND
UNDERMINES NATIONAL SECURITY

A. The Military Supports The Inclusion Of Gay And Lesbian Service
Members, And The Uniform Treatment Of All Service Members,
Regardless Of Sexual Orientation

W h ileth eroad to open serv iceby g ay and lesbian serv icem em bersw as

long , th erepeal of D A DT h asprov en to bea g reatsuccess. Th en-Secretaryof

DefenseLeon Panetta observ ed: "O neof th eg reatsuccessesatth eDepartm entof

Defense h as been th e im plem entation of D A DT repeal. I th as been h ig h ly

professional and h as streng th ened our m ilitary com m unity." U.S. Dep'tof

Defense, News Release: Statement from Secretary of Defense Leon E. Panetta on

the Extension of Benefits to Same-Sex Partners, N o. 07 7 -13 (F eb. 11, 2013).

Th en-Departm entof Defense G eneral C ounsel Jeh Joh nson (now Secretary of

H om eland Security) explained th em ilitary initiated D A DT repeal believ ing th e

riskth atrepeal w ould h arm m ilitaryeffectiv enessw aslow , butth eactualrepeal

w ent"ev en sm ooth erand [w as] lessev entful" th an predicted, and th ere w ere

"alm ostno issues orneg ativ e effects associated w ith repeal on unitcoh esion

including w ith in w arfig h ting units." U.S. Dep'tof Defense, News Transcript (June

26 ,2012).
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Secretaryof DefenseC h uckH ag el h asem ph asized th em ilitaryisstrong er

becauseof th eserviceof g ayandlesbian servicem em bers:

G ayandlesbian servicem em bersand LG B T civ iliansareinteg ralto
A m erica'sarm edforces. . . . O urnation h asalw aysbenefitedfrom th e
serv ice of g ay and lesbian soldiers, sailors, airm en, and coast
g uardsm en, andM arines. N ow th eycan serv eopenly, w ith fullh onor,
integ rity and respect. Th is m akes our m ilitary and our nation
strong er, m uch strong er. Th eDepartm entof Defenseisv eryproudof
its contributions to our nation's security. W e're v ery proud of
ev eryth ing th eg ayandlesbian com m unityh a v e[sic]contributedand
continueto contribute. W ith th eirserv ice, w earem ov ing closerto
fulfilling th ecountry'sfounding v ision, th atallof usarecreatedequal.
I th asnev erbeen easyto squareth ew ordsof ourforefath ersw ith th e
starkrealitiesof h istory. B utw h atm akesA m erica unique, w h atg iv es
usstreng th isourabilityto correctourcourse. O verm oreth an tw o
centuries, ourdem ocracyh assh ow n th atw h ileitisim perfect, itcan
ch ang e, anditcan ch ang eforth ebetter.

U.S. Dep'tof Defense, News Transcript (June25, 2013). I ndeed, post-D A DT

repeal, g aysand lesbiansoccupy som eof th eh ig h estpositionsin th em ilitary.

H ig h ranking g ays and lesbiansin th e Departm entof Defense include Under

Secretaryof th eA irF orce(and, untilrecently, A cting Secretaryof th eA irF orce)

Eric F anning , A irF orceM ajorG eneralPatricia Rose(w h o isstationedatW rig h t-

Patterson A irF orceB asein O h io) and A rm y B rig adierG eneral Tam m ySm ith .

LikeM ajorG eneralRoseand B rig adierG eneralSm ith , m anyactiv edutyserv ice

m em bersarem arriedto som eoneof th esam esex.

Recog nizing th ev alueof g ay and lesbian serv icem em bers, th ePresident,

A ttorneyG eneral, Secretaryof DefenseandSecretaryof VeteransA ffairsfoundno
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justification for discrim inating ag ainstg ay and lesbian veterans and serv ice

m em bersin th econtextof prov iding spousalbenefits, and th eyrefused to defend

McLaughlin. Dkt. 28 -2 (letterfrom A ttorneyG eneral H olderto Speakerof th e

H ouse B oeh ner explaining "[n]eith er th e Departm entof Defense nor th e

Departm entof VeteransA ffairsidentifiedanyjustificationsforth atdistinction"in

paying v eteransbenefitsto opposite-sex, butnotsam e-sex, spouses, andexplaining

th e United States w ould notdefend D O M A 's application to th e m ilitary in

McLaughlin). Th isdecision w asconsistentw ith th eA dm inistration'sdecision not

to defendth econstitutionalityof D O M A in Windsor. Id.

A fterWindsor h eldD O M A unconstitutional, SecretaryH a g elannouncedth e

Departm entof Defense"w elcom es"th atdecision. McLaughlin, Dkt. 50-2.3 Since

th en, ith asbeen "th eDepartm ent'spolicyto treatall m arried m ilitarypersonnel

3 Priorto Windsor, SecretaryPanetta explained: "I tisa m atterof fundam ental
equityth atw eprov idesim ilarbenefitsto allth osem en andw om en in uniform w h o
serv eth eircountry. . . . Extending th esebenefitsisan appropriatenextstep under
currentlaw to ensureth atallserv icem em bersreceiv eequalsupportforw h atth ey
do to protectth isnation." U.S. Dep'tof Defense, News Release: Statement from
Secretary of Defense Leon E. Panetta on the Extension of Benefits to Same-Sex
Partners, N o. 07 7 -13, at1(F eb. 11, 2013). PresidentO bam a concurred: "A slong
asI 'm C om m ander-in-C h ief, w ew illdo w h atev erw em ustto protectth osew h o
serv eth eircountryabroad, and w ew illm aintain th ebestm ilitaryth ew orld h as
ev erknow n. . . . W ew illensureequaltreatm entforallserv icem em bers, andequal
benefitsforth eirfam ilies–g ayandstraig h t." Stateof th eUnion A ddress(F eb. 13,
2013).
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equally." McLaughlin, Dkt. 50-3. SecretaryH a g el ev en ordered th atsam e-sex

couplesstationed in jurisdictionsth atdo notperm itth em to m arrycould obtain

non-ch arg eableleav eto trav elto a jurisdiction w h ereth eycan leg allym arry, and

explained th em ilitaryw ould treata m arriag eth atw asleg al w h erecelebrated as

v alid reg ardlessof th elaw of th estatew h ereth eservicem em berw asstationed.

McLaughlin, Dkt.50-2.

C learly, th eUnitedStatesm ilitaryiscom m ittedto th einclusion of g ayand

lesbian servicem em bersandto ensuring th eyreceiv eequaltreatm ent.

B. Strengthening Military Families Improves National Security

Th etoll m ilitary serv iceexactsisnotlim ited to th osew h o serv e, butis

sh aredbyth eirspousesandfam ilies:

Th eth em eof th e"m ilitaryfam ily" anditsim portanceto m ilitarylife
isw idespreadandw ellpublicized. M ilitaryspousesarestillexpected
to fulfillan im portantrolein th esociallifeandw elfareof th em ilitary
com m unity. C h ildcareandm ana g em entof th efam ilyh ouseh old are
m any tim essolelyth espouse'sresponsibility. Th em ilitary spouse
lendsa coh esiv enessto th efam ilyfacing th erig orsof m ilitarylife,
including protracted and stressful separations. Th ecom m itteefinds
th atfrequentch ang e-of-station m ov esandth especialpressuresplaced
on th em ilitaryspouseasa h om em akerm akeitextrem elydifficultto
pursuea careeraffording econom ic security, job skillsand pension
protection.

S. Rep. N o. 9 7 -502, at6 (19 8 2);see also Joh n M cH ug h & Raym ond O dierno, A

Statement on the Posture of the United States Army 2012, at12("W ew illnotw alk
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a w ay from ourcom m itm entto ourF am ilies. . . . W em ustfulfill ourm oral

oblig ation to th eh ealth , w elfareandcareof ourSoldiers, C iv iliansandF am ilies.").

Recog nizing th atsupportfrom spousesbolstersserv icem em bers' m orale,

C ong ressh aslong soug h tto im prov eth estandard of liv ing form ilitaryspouses.

See, e.g., 10 U.S.C . § 1071 (benefits"m aintain h ig h m orale");127 C ong . Rec.

15,133 (19 8 1) ("[A ] spouse w h o is secure in th e know ledg e of h is or h er

entitlem entto a portion of th em em ber'sretirem entbenefitw illbem oresupportiv e

of th em em ber, encourag eth em em berto participatein th em ilitaryuntilretirem ent

ag eand g enerallyadd to th estabilityof th em ilitaryfam ily.") (Sen. DeC oncini).

F am ilystabilityfosterstroop m orale. A sPresidentEisenh ow er(a form erfiv e-star

g eneral) said of a law prov iding m edical benefitsto m ilitary fam ilies, know ing

one'sfam ilyw illbeprov idedfor"rem ov esoneof th eg reatestsourcesof w orryto

ourserv icem en andservicew om en aroundth ew orld." Statem entbyth ePresident

C oncerning th e M edical C are Prog ram for Dependents of M em bers of th e

Uniform edServ ices(1956 ).

W h en troopsknow th ew ell-being of th eirspousesand fam iliesissecure,

th eircom bat-readinessim proves. "Successin m odern w arfaredem andsth efull

utilization of ev eryounceof both th eph ysicalandm entalstreng th andstam ina of

its participants. N o soldiercan be and rem ain ath is bestw ith th e constant
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realization th ath isfam ilyandlov edonesarein direneedof financialassistance."

S. Rep. N o. 93-235(19 7 3). A sC ong ressw asrecentlytold:

F oran A rm yatw ar, careof ourfam iliesiscritical. Th ew arriorm ust
know th ath isorh erfam ilyissafeand isbeing cared for, and th e
w arriorand th eirfam iliesm ustbeconfidentth atif th atw arrioris
injured orill in th e course of th eirduties th atth ey are g oing to
surv ive, th eyareg oing to return h om e, and th eyw ill h av eth ebest
ch ance atfull recovery and an activeorproductiv elife, eith erin
uniform orout.

The Military Health System: Hearing Before The Mil. Pers. Subcomm. of the H.

Comm. on Armed Servs., 111th C ong . 8 (2009 ) (Lt. G en. Sch oom aker).

C onv ersely, serv ice m em bers w h o are distracted w ith w orries aboutth e

w ell-being of th eirfam iliespotentiallyjeopardizeth em selv es, th eircom radesand

th eirm ission.

[F ]am ilycareism ission im pact. W h en ourm en and w om en arein
h arm 'sw ay, if th eyarenotconfidentth eirfam iliesarefullycaredfor,
th eyw ill notbefocused on w h atisin frontof th em . A nd th ath as
m ission im pact. So fam ilycareplaysdirectlyinto th em ission.

Id. at19 (ViceA dm . Robinson).

C. The Military And Military Families Are Harmed By States That
Refuse To Provide Marriage Equality

M ilitaryfam iliesknow th eneedsof th em ilitaryarealw aysch ang ing and

frequentm ov esarerequired. Each m ov ecom esw ith plusesandm inuses, butone

concern th atnev erarises foropposite-sexm arried couples is a concern ov er

w h eth erth eirm arriag ew ill berecog nized in anystatew h ereth eym ov e. W h ile
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statem arriag erequirem entsv aryw ith respectto ag eorth eperm issibledeg reeof

consang uinity, states ov erw h elm ing ly respect m arriag es th at w ere leg ally

celebratedin oth erstates. See, e.g., L arryK ram er, Same-Sex Marriage, Conflicts

of Law, and the Unconstitutional Public Policy Exception, 106 YaleL.J. 19 65,

19 6 8 -7 1(19 9 7 ) (explaining statesg enerallyrecog nizea m arriag easv alidif itw as

v alid w h erecelebrated and exceptionsfrom th isrulearenarrow and rarelyused).

B uta m ilitaryfam ilyh eadedbya m arriedcoupleof th esam e-sexfaceth eprospect

th ata m ov em aym ean th atth eirm arria g ew illbeannulled forstatelaw purposes,

w ith a consequentlossof allm aritaladv antag esunderstatelaw .

F orm anym arriedg ayandlesbian couples, th eprospectof m ov ing to a state

w h ereth eirm arriag ew ould beig nored and dig nityaffronted w ill betoo h ig h a

priceto payforjoining orstaying in th em ilitary. Th erealso arem anyg ayand

lesbian m arried couplesliv ing in statesw h ereth eirm arriag esarenotcurrently

recog nized, w h o areenduring w ith th eh opeth atm arriag eequalityw illsoon com e

to th eirstate. I f th isC ourtw ereto dash th ath ope, w h ich certainlyw ould create

m orepressureforth osefam iliesto leav eth em ilitaryand m ov eto statesw h ere

th eirm arriag esandfam iliesw ouldberespected.

Th eim plicationsaresig nificantforth em ilitary. I f th em ilitarydoesnot

forcea m ov eth atitbeliev esisin th ebestinterestof ournation'sdefense, th en th e

m ilitaryisnotm aking th ebestuseof itsresourcesandourdefensesuffers. B utif
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th em ilitarycom pelsg ayandlesbian m arriedcouplesto liv ein statesw h ereth eir

m arria g esand fam iliesw illbedisrespected, th em ilitaryalso can expectto suffer

falling ratesof recruitm entand reenlistm ent. Th ose g ay and lesbian m arried

couplesw h o do m aketh em ov eto a stateth atrefusesto recog nizeth eirm arria g e

(orw h o arerequiredto stayin such a state) also m aysuffer, w h ich placesa strain

on th em ilitary fam ily. A nd a strain on th em ilitary fam ily isa strain on th e

m ilitaryth atunderm inesournationalsecurity.

1. Refusing To Recognize A Marriage Is An Affront To The Dignity
Of The Married Couple And Their Children

Th eh arm th ata lackof recog nition of a m arriag einflictson a fam ilycannot

beunderstated. Likeopposite-sexm arried couples, m arried couplesof th esam e

sexch oseto m arryfora reason. M arriag em attersto th em . A nd asth eSuprem e

C ourtexplained in Windsor, w h en oneg ov ernm enth asleg allym arried a couple

and anoth erg ov ernm entrefusesto recog nizeth atm arria g e, "[t]h edifferentiation

dem eansth ecouple." Windsor, 133S. Ct. at26 9 4. Ev en w orse, "ith um iliatestens

of th ousandsof ch ildren now being raisedbysam e-sexcouples[,]. . . . m ak[ing ]it

ev en m oredifficultforth ech ildren to understand th einteg rityand closenessof

th eirow n fam ilyanditsconcord w ith oth erfam iliesin th eircom m unityandth eir

dailyliv es." Id.;see De Leon v. Perry, N o. SA -13-C A -009 8 2-O L G , 2014 W L

7 157 41, at* 14(W .D . Tex. F eb. 26 , 2014) (finding Texas'ban on m arrying couples

of th esam esex"causesneedlessstig m atization and h um iliation forch ildren being
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raisedbyth elov ing sam e-sexcouplesbeing targ eted");Bostic v. Rainey, N o. 2:13-

cv -39 5, 2014W L 56 19 7 8 , at*18 (E.D . Va. F eb. 13, 2014) (finding Virg inia'sban

on m arrying couplesof th esam esexw as"needlesslystig m atizing andh um iliating

ch ildren w h o arebeing raised bylov ing couples"). N o m arried m ilitarycouple

w ants to be dem eaned or h av e th eir ch ildren stig m atized or h um iliated –

particularly by a state g ov ernm entth e m ilitary fam ily is m aking enorm ous

sacrificesto protect.

2. Refusing To Respect Valid Marriages Places The Military At A
Competitive Disadvantage In Recruitment And Retention

O urarm ed serv icesm ustcom petew ith th epriv atesectorin recruiting and

retaining w ell-qualified em ployees. O ne reason th e plaintiffs broug h tth e

McLaughlin suitw as th atth e m ilitary's failure to extend spousal benefits

com parable to th ose offered by th e priv ate sector risked th e m ilitary losing

qualifiedcandidatesandtroops. See Anderson v. United States, 16 C l. Ct. 530, 535

n.10 (Ct. C l. 19 8 9 ) ("I tisrecog nized th atth efederal g ov ernm entm ustcom pete

w ith priv ateindustry forth erecruitm entand retention of ov erseasem ployees.

Em ployeesw h o aredissatisfiedorbeliev eth eyarebeing treatedunfairlyarem ore

inclined to leav e th e g overnm entth an th ose w h o are satisfied or believe

oth erw ise.");127 C ong . Rec. 21,37 8 (19 81) ("M orale, m otiv ation, andreenlistm ent

of ourarm ed serv icesdepend on m oreth an take-h om epay. Long -rang ebenefits

w h ich insureth efuturefinancialsecurityof both partnersin a m ilitarym arriag e
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w ill im prov em oraleand increasereenlistm ent.") (Sen. DeConcini);10U.S.C . §

1071 ("Th epurposeof th isch apteristo createand m aintain h ig h m oralein th e

uniform edservicesbyprov iding an im prov edanduniform prog ram of m edicaland

dental careform em bersand certain form erm em bersof th oseserv ices, and for

th eirdependents.");D on Jansen, CRS Report for Congress: Military Medical

Care, at1-2(2008 ) ("[R]ecruitm entandretention aresupportedbyth eprov ision of

h ealth benefitsto m ilitary retireesand th eirdependents.");see also Sierra Mil.

Health Servs., Inc. v. United States, 58 F ed. C l. 57 3, 585(F ed. C l. 2003) (noting

th e "public interestin m aintaining th e m orale of our m ilitary personnel by

prov iding im prov edh ealth carebenefitsto dependents").

O urnation'sexperiencew ith D A DT w asinstructiv e. B ysom eestim ates,

approxim ately4,000serv icem em bersv oluntarilych osenotto reenlisteach year

dueto D A DT, w h ileitw asin effect. Log Cabin Republicans v. United States, 7 16

F . Supp. 2d 8 8 4, 951-52 (C .D . C al. 2010), vacated as moot following DADT

repeal, 6 58 F .3d 116 2 (9th C ir. 2011) (noting th e G eneral A ccounting O ffice

estim ated itcost$95m illion to replaceand train soldiersw h o leftserv icedueto

D A DT). D A DT repeal im prov ed th esenum berssubstantially, butth erew asno

doubtth atdenying equal benefits w asunderm ining recruitm entand retention,

particularlyw h en sam e-sexspousal benefitsw ereav ailablein th epriv atesector,

including from defensecontractorsth atrecruittop m ilitarytalent.
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O S-SLD N andA M PA applaudth em ilitaryforth estepsith astaken to m ake

th em ilitarya m oreattractiv eplaceforg ayand lesbian A m ericansto ch ooseto

w ork. Th erepeal of D A DT and th eextension of spousal benefitspost-Windsor

and McLaughlin h a v edonem uch to lev elth eplaying field forg aysand lesbians

deciding w h eth erto enlistorreenlistin th em ilitary, orto instead seek priv ate

sectorem ploym ent.

B utth eunev en patch w ork of m arria g erig h tsforg ay and lesbian couples

posesa uniqueproblem forth em ilitary. Th epriv atesectorprov idesg ay and

lesbian m arriedcouplesw ith th eabilityto findstableem ploym entin statesw h ere

th eirm arriag esand fam iliesarerespected. A careerin th em ilitarym ayv eryw ell

lead to g ay and lesbian m ilitary fam iliesbeing relocated to statesw h ereth eir

m arria g esw illnotberespected. Statesin th eSixth C ircuitth atproh ibitm arria g e

equality are h om e to sev eral m ilitary bases, including F ortC am pbell, in

both Tennesseeand K entucky;F ortK noxin K entucky;A rnold A irF orceB asein

Tennessee; Selfridg e A N G B A ir F orce g uard base in M ich ig an, and W rig h t-

Patterson A irF orceB asein O h io, w h ich isth efifth larg estem ployerin th estate

itself and th elarg estm ilitary baseoperated by th eA irF orceon United States

territory. O S-SLD N and A M PA m em bersunsurprising ly h av econv eyed th ata

m ov eto a statew h ereth eyw ould loseth erecog nition of th eirm arria g eand th e

accom panying m yriadstate-la w benefitsisa definitedisincentiv eto serv ice.
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Th eUnited StatesSuprem eC ourth asrecog nized th atm arriag etypically

trig g ersa h ostof benefitsunderboth stateand federalla w . Turner v. Safley, 48 2

U.S. 7 8 , 9 6 (19 8 7 ) ("[M ]arital statusoften isa precondition to th e receiptof

g ov ernm entbenefits(e.g ., SocialSecuritybenefits), propertyrig h ts(e.g ., tenancy

by th e entirety, inh eritance rig h ts), and oth er, less tang ible benefits (e.g .,

leg itim ation of ch ildren born outof w edlock).");see also Bourke v. Beshar, N o.

3:13-C V-7 50-H , 2014W L 556 7 29 , at*3(W .D . K y. F eb. 12, 2014) (striking dow n

th eK entuckylaw barring th erecog nition of m arriag esbycouplesof th esam esex

and noting , underK entuckylaw , th osecouplesw ouldlosetaxbenefitsandrig h ts

underintestacy, tortand w orkm en's com pensation law s). I n addition, "[l]ike

opposite-sexcouples, sam e-sexcouplesm aydecideto m arrypartlyorprim arily

forth ebenefitsandsupportth atm arria g ecan prov ideto th ech ildren th ecoupleis

raising orplansto raise." Kitchen v. Herbert, N o. 2:13-cv -217 , 2013W L 6 6 9 7 8 74,

at* 15 (D . Utah Dec. 20, 2013). Th edenial of m arriag e-related benefitsh arm s

th esefam ilies. See, e,g., DeBoer v. Snyder, N o. 12-cv -1028 5, 2014W L 11007 94,

at* 13 (E.D . M ich . M ar. 21, 2014) (finding M ich ig an'sban placesch ildren of

sam e-sexparents"in a leg allyprecarioussituation and deprivesth em of 'social

capital'");De Leon, 2014W L 715741, at* 14(finding Texas' ban "deniesch ildren

of sam e-sexparentsth eprotectionsandstabilityth eyw ould enjoyif th eirparents

couldm arry");Obergefell v. Wymyslo, N o. 1:13-cv -501, 9 6 2F . Supp.2d9 6 8 , 9 7 9 -
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8 0 (S.D . O h io 2013) (sam ew ith O h io'sban);Golinski v. OPM, 8 24F . Supp. 2d

9 6 8 , 9 9 2(N .D . C al. 2012) ("Th edenialof recog nition and w ith h olding of m arital

benefitsto sam e-sexcouplesdoesnoth ing to supportopposite-sexparenting , but

rath erm erely serv esto endang erch ildren of sam e-sexparents".); Pederson v.

OPM, 8 8 1 F . Supp. 2d 29 4, 336 -37 (D . C onn. 2012) (m arria g enon-recog nition

lim its"th eresources, protections, and benefitsav ailableto ch ildren of sam e-sex

parents").

A m ong th em oreim portantstatelaw benefitsto m ilitaryspousesislicense

portability. Statelaw requiresm anyprofessionalsto h old a licenseto practicein

th eir ch osen profession and, h istorically, th is h as th w arted em ploym ent

opportunitiesform ilitaryspousesw h o m ustg o th roug h th etim eand expenseof

g etting re-licensedasth em ilitarym ov esth eirfam iliesfrom stateto state. A recent

push forstatesto enactm ilitaryspouselicenseportabilitym easuresisunderw ay,

andnow 44statesh av eenactedlaw sm aking iteasierform ilitaryspouseslicensed

in onestateto receiv ea licensein a stateth ey h av em ov ed to. M ich ig an, for

exam ple, iscloseto enacting professionallicenseportabilityform ilitaryspouses

w ith th epending leg islation h a v ing been enrolled and sentto th eG ov ernorfor

sig nature. M I S. 741 (2014) & M I S. 742 (2014). I n K entucky, M ich ig an and

Tennessee, m ilitaryspousesareelig ibileforunem ploym entcom pensation w h en

th eirunem ploym entisth edirectresultof a m ilitarym ov e. K y. Rev . Stat. A nn. §
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234.370(1)(c)(4)(a ) (2009 );M ich . C om p. L aw s§ 421.29 (1)(ii) (2009 );and Tenn.

C ode A nn. § 50-7 -303(a )(1)(B )(2013). I n O h io, sim ilarleg islation h as been

introduced. O H S. 8 (2014).

Th ese sorts of benefits are incredibly im portantto m ilitary fam ilies.

Departm entof Defensestatisticssh ow th at7 7 % of m ilitaryspousesw antorneed

to w ork, butdespitebeing bettereducatedon av erag e, th eirunem ploym entrateis

26 % andth eym ake25% lessth an th eirciv ilian counterparts. TerriM oon Cronk,

U.S. Dep't of Defense News Article: Military Spouse Hiring Program Gains 30-

plus Companies (N ov . 14, 2012). A ssistantSecretary of Defense F ederick

Vollrath explainsth isisdueto frequentrelocation, andth eh ardsh ip "com prom ises

th equalityof lifeof m ilitaryfam iliesandth ereadinessof th em ilitaryservice." Id.

3. Refusal To Recognize Marriages Threatens Military Uniformity

Uniform ityisa w ell-establish ed pillarof m ilitarycultureand a necessary

com ponentof an effectiv e, w ell-preparednationaldefense. Hartmann v. Stone, 6 8

F .3d 9 73, 9 8 4-85 (6 th C ir. 19 9 5) ("[T]h em ilitaryconsidersth em aintenanceof

uniform ity and th e discipline iteng enders to be a necessary ing redientof its

preparedness. . . ."). To prom oteuniform ityandpreserveh ig h m orale, th em ilitary

discourag esallinequitiesanddistinctionsam ong itsm em bers. See, e.g., Goldman

v. Weinberger, 475U.S. 503, 507 (19 8 6 ) (noting th em ilitary'sbroaddiscretion to

"fosterinstinctiv eobedience, unity, com m itm ent, and esprit de corps");Anderson,
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16 C l. Ct. at535n.9 ("I tisnotdifficultto appreciateth em oraleproblem inh erent

in th ecaseof tw o teach ers, both recruited in th eUnited States, w h o w orkatth e

sam eov erseas[DefenseDepartm ent]sch ool, perform th esam eduties, receiv eth e

sam esalary [yetdo notreceiv eth esam ebenefits.]");S. Rep. N o. 8 6 -16 47 , at

3339 -40(19 6 0) ("Th eeffectiv enessof th eirperform anceisdirectlyrelated to th e

fairnessandw isdom inh erentin th epoliciesunderw h ich personnelareem ployed. .

. . M oralesuffersw h en tw o em ployeesarriv eata posttog eth er, arebooked into

th esam eh otel, payth esam eroom rate, butreceiv ea differentallow ance."). Th e

m ilitary'srepeal of D A DT and itscom m itm entto prov ideequal benefitsw ere

im portantstepstow ardfostering uniform ity.

W h en th em ilitary sendsservicem em bersto statesw h eresom eof th eir

m arria g esw illberecog nizedbyth estatebutoth ersw illnot, a lackof uniform ity

resultsth atadv erselyim pactm orale. M arried couplesin statesw h ereth ey are

treatedequallyw illunderstandablyberesentfulof m aking a m ov eto a statew h ere

th eyw illloseth erecog nition of th eirm arriag eandth eprotectionsth atg o w ith it,

w h ileoth erm arriedcouplesin th esam eunitw illh a v eth eirrig h tsrespected. Th e

m ilitary seeks to prev entissues of th ese kinds to preserv e m orale and unit

coh esion. D iscrim inatorystatelaw s, liketh oseof K entucky, M ich ig an, O h io and

Tennessee, directlyunderm ineth ateffort.
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II. THE UNEVEN PATCHWORK OF STATES PROVIDING
MARRIAGE EQUALITY COMPLICATES THE PAYMENT OF
VETERANS BENEFITS AND HARMS VETERANS

Th eunev en patch w orkof m arria g eequalityin th estatesh ascom plicatedth e

effortsof th eVA to prov ideveteransbenefitsunderTitle38 . O n Septem ber4,

2013, th eA ttorneyG eneraladv isedC ong ressth atth eVA w ouldno long erenforce

th edefinitionsof "spouse" and "surv iv ing spouse" in Title38 to excludem arried

couples of th e sam e-sex because th ose definitions are unconstitutional.

McLaughlin, Dkt. 50-1. Th e A ttorney G eneral explained th at"continued

enforcem entw ouldlikelyh av ea tang ibleeffecton th efam iliesof v eteransand, in

som ecases, activ e-dutyserv icem em bersand reserv ists, w ith respectto surv iv al,

h ealth care, h om eloan, and oth erbenefits." Id. at2. Th atsam em onth , th e

Departm entof Justiceadv isedth eMcLaughlin courtth atth eExecutiv eB ranch "is

w orking expeditiously to im plem entth e Windsor decision and th e President's

determ ination reg arding Title38 acrossth efederalg overnm ent," butnearlysev en

m onth slaterth erestillisno g uidancefrom th eVA and Title38 spousalbenefits

arenotprov idedto allm arriedsam e-sexcouples. McLaughlin, Dkt. 50at1.

Th e problem in extending v eterans benefitsliesin an inartfully drafted

prov ision of Title38 th atprov ides:

I n determ ining w h eth erornota person isorw asth espouseof a
v eteran, th eirm arriag esh allbeprov en asv alidforth epurposesof all
la w sadm inistered byth eSecretaryaccording to th elaw of th eplace
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w h ereth epartiesresidedatth etim eof th em arria g eorth elaw of th e
placew h ereth epartiesresidedw h en th erig h tto benefitsaccrued.

38 U.S.C . § 103(c). M oststatutesdefinea m arria g easv alidif itw asv alidw h ereit

w ascelebrated(ordo notaddressth eissueatall), anditisth epolicyof th eUnited

States to follow th atapproach w h ereverpossible. A ttorney G eneral H older,

Memorandum: Department Policy on Ensuring Equal Treatment for Same-Sex

Married Couples, at2(F eb. 10, 2014) ("H olderM em orandum "). Th isstatute'suse

of th eterm "resided"ispeculiarbecauseitlooksto tw o potentiallydifferentbodies

of la w in determ ining w h eth era m arria g eisv alid –th elaw w h ereth eparties

"resided" atth etim eth eym arried and th elaw w h ereth eparties"resided" w h en

benefitsaccrued –butth estatutedoesnotclarifyw h ath appensw h en th eresults

underth osetw o bodiesof la w div erg e.

Th eVA appearsstum pedin fig uring outh ow to interpretoradm inisterth is

statute. Th eVA sh ouldfollow th eordinarycourseandtreata m arriag easv alidif

itw asv alid w h ereitw ascelebrated. Th estatuteusesth eterm "resided," rath er

th an "dom iciled,"and"resided"can beinterpretedassim plyw h ereth epartiesw ere

presentatth etim eth eyw erem arried. See, e.g., Burden v. Shinseki, 25Vet. A pp.

17 8 , 18 2(Vet. A pp. 2012) ("To establish a m arria g eforVA benefitspurposes, th e

Secretaryisrequiredto lookto th elaw of th eplacew h ereth em arria g etookplace

orw h ereth epartiesresided atth etim eth erig h tto VA benefitsaccrued."). Th e

VA also could concludeth atsatisfying eith er"resided" clause issufficientto
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confera v alidm arria g e, asth atw ouldbein keeping w ith th eg ov ernm ent's"policy

to recog nizelaw ful sam e-sexm arria g esasbroadly aspossible, to ensureequal

treatm entforall m em bersof society reg ardlessif sexual orientation." H older

M em orandum at2.4

A lternativ e constructions are adm inistrativ ely problem atic. W h ile a

m arria g elicenseisg ood proof of w h en and w h erea m arriag ew asentered, itis

m oredifficultto v erifya couple'sdom icileatth attim e(particularlyif th ecouple

liv ed apart). Th eVA doesnoth av eeasyaccessto such inform ation. A nd until

now , follow ing th erepealof D A DT and th eWindsor and McLaughlin decisions,

th ese issuesdid notm atterm uch because th e only m arried couples receiv ing

spousal benefits underTitle 38 w ere opposite-sexm arried couples, and th eir

m arria g esarerecog nizedev eryw h ere.

M oreov er, itw ouldbeperv erseforth eg overnm entto g rantleav eto enablea

sam e-sexcouple to trav el to a state w h ere th ey can leg ally m arry, for th e

g ov ernm entto recog nizeth atm arria g easv alid forh ow ev erm anym oreyearsth e

serv icem em bercontinuesto serv e, andth en suddenlyig noreth atm arria g eassoon

4 Th eC h arlieM org an M ilitarySpousesEqualTreatm entA ct, nam ed aftera
McLaughlin plaintiff w h o died and is surv iv ed by h er w ife and daug h ter, is
pending in C ong ressand w ould declarea m arriag ev alid if "v alid in th eStatein
w h ich th em arria g ew asenteredinto." S. 37 3, 113Cong . § 2(2013).
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asth e serv ice m em berretiresand obtains veteran'sstatus.5 I talso w ould be

inequitableto requirean already-leg allym arried coupleto establish dom icilein a

m arria g eequalitystateand th en re-m arryth eirspousejustto g etth eapprov alof

th eirm arriag efrom th eVA .

Likew ise, itw ouldbeinequitableto forcev eteransto m ov eaw ayfrom th eir

h om esto m arria g eequalitystatesso th ey and th eirspousescan g etth efederal

v eterans' benefitsth ey earned. F orexam ple, A irF orceM ajorG eneral Patricia

Roseand h erw ifeliv ein O h io and w h en M ajorG eneralRosech oosesto retire,

h a v ing alreadyserv ed30yearsin th em ilitary, sh ew illbeentitledto fullv eterans

benefits. B utunderexisting la w , sh eandh erw ifew illnotreceiv espousalbenefits

unlessth eyleav eth eirh om ein O h io and m ov eto a stateth atprov idesm arria g e

equality. I tm akesno senseforth iscountryto dem andth issortof furth ersacrifice

from oneof itsh ig h estranking g eneralsto obtain th eretirem entbenefitssh eh as

earned.

5 VA benefitsarea bitof a m isnom er, assom eVA benefitsprov ided under
Title38 areav ailableto serv icem em bersw h o h a v enotbecom ev eterans. See
Dep't of Veterans A ffair, VA Benefits in Brief, available at
h ttp://w w w .v ba .v a .g ov /pubs/form s/VB A -21-07 6 0-A RE.pdf. C onsequently, a
construction of Title38 th atm akeselig ibility dependenton w h ereth em arried
serv icem em berliv esm ayresultin som eVA benefitsdisappearing w h eneverth e
serv icem em beristransferredto a stateth atw illnotrecog nizeh isorh erm arriag e.
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I tisnotclearw h en orh ow VeteransA ffairsw illsortth roug h th eseissues,

andw h atim pactth eultim ateresolution w illh a v eforv eteransm arriedto som eone

of th esam esex. B utth epath th ath assuccessfully m adeth isa non-issuefor

opposite-sexcouplesh asbeen to recog nizeth eirm arria g esev eryw h ere, so th at

th eirm arriag esw illbev alidin ev eryjurisdiction. Th isC ourtcan obtain th esam e

resultbyrecog nizing th atsam e-sexcouplesh av eth esam econstitutionalrig h tto

m arryasopposite-sexcouples.

CONCLUSION

Th em ilitaryv aluesth eserviceof g ayand lesbian serv icem em bers, and is

activ elyw orking to recruitandretain th em . B utso long asm arriedg ayandlesbian

couples confrontth e prospectof a force m ov e to a state th atw ill refuse to

recog nizeth eirm arriag es, a pow erfuldisincentiv eto recruitm entandretention w ill

rem ain. Th elackof m arria g erecog nition isa strain on th esem ilitaryfam ilies, and

an unnecessarydistraction forserv icem em bersw h o alltoo often findth em selv es

in h arm 'sw ayw h iletrying to protectth iscountry. Ending th isdiscrim ination by

requiring statesto recog nizeth erig h tof sam e-sexcouplesto m arryw ouldprotect

th esefam ilies, andbestserv eth eneedsof th em odern m ilitary.
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