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STATEMENT OF INTEREST OF AMICUS CURIAE 

     The present amicus curiae, David Boyle (hereinafter, “Amicus”),
1
 is 

respectfully filing this Brief in Support of Defendants-Appellants (Richard Snyder 

and Bill Schuette) and Supporting Reversal in DeBoer v. Snyder, No. 14-1341 (No. 

12-CV-10285, 2014 U.S. Dist. LEXIS 37274 (E.D. Mich. Mar. 21, 2014)).  

     Amicus has multiple interests in this case. He used to live in Michigan, and in 

2004, voted “no” on Proposal 04-2, which put a ban on same-sex (“gay”) marriage 

into that State’s Constitution. (Two years later, he voted “no” on Proposal 2 or 06-

2, which banned affirmative action.) His vote was not to morally endorse gay 

marriage, but somewhat in the moderate spirit of John McCain, see, e.g., CNN, 

McCain: Same-sex marriage ban is un-Republican , July 14, 2004, 4:29 p.m.
2
 

(Senator opposes federal constitutional ban on gay marriage). (Also, Amicus 

moved to California after that, and in 2008, voted “no” on Proposition 8, which put 

a ban on gay marriage into that State’s Constitution.)  

     However, after both “Prop. 04-2” and “Prop. 8” passed, Amicus did not think, 

“That violates the U.S. Constitution—it’s illegal”; he simply noted that the law had 

                                                           
1
 No party or its counsel wrote or helped write this brief, or gave money to its 

writing or submission, see Fed. R. App. P. 29. All parties have filed blanket 

permission with the Court for amicae/i to write briefs. Amicus is not a member of 

the Bar of this Court, but files under 6
th

 Cir. R. 46(a)(1)(d). 
2
 http://www.cnn.com/2004/ALLPOLITICS/07/14/mccain.marriage/ (last visited 

May 14, 2014, as with all other Internet links herein). 
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changed, fair play was had in democratic elections, and the People in two States 

decided not to support gay marriage.                

     Amicus has also submitted briefs to the U.S. Supreme Court concerning 

constitutional matters, e.g., his Schuette v. Coalition to Defend Affirmative Action, 

et al.
3
 amicus brief (July 1, 2013) opposing mandatory affirmative action, see id.; 

in that case, because the idea that the Equal Protection Clause of the Constitution’s 

Fourteenth Amendment mandates legalized affirmative action—even after the 

People of a State voted to end affirmative action—is absurd. Similarly, in the 

instant case, the idea that the Equal Protection Clause, or anything else besides the 

People’s vote, mandates legalized gay marriage in a State, is unsupportable.  

     In fact, back in his Hollingsworth v. Perry
4
 amicus brief (Jan. 29, 2013), he 

made, see id. at 3, that precise comparison, of mandatory affirmative action 

(banned by Schuette, supra) to mandatory gay marriage, which should be banned 

by the present Court. Amicus noted the twin absurdities long ago, then, and hopes 

that common sense, and Schuette’s precedent, are followed here. 

SUMMARY OF ARGUMENT 

                                                           
3
 572 U.S. ___ (2014). 

4
 133 S. Ct. 2652 (2013). 
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     Justice Sandra Day O’Connor, concurring in Lawrence v. Texas, 539 U.S. 558 

(2003), said that there are legitimate reasons for traditional marriage, see id. at 585, 

and she is right. 

     Three particular impossibilities for same-sex couples are: having children by 

each other; having any kind of sex but non-reproductive sex; and providing 

gender-diverse parenting for children. 

     The lower court made the same mistake in Grutter v. Bollinger (137 F. Supp. 2d 

821 (2001)) that it did in DeBoer, i.e., undervaluing the compelling value of 

diversity. 

     The compelling state interest of diversity, noted in Grutter v. Bollinger (539 

U.S. 306 (2003)), is served by traditional marriage, since a man-woman couple is 

gender-diverse as no same-sex couple can ever be. One cannot credibly say that 

diversity is compelling for a mere few years at the college level, see id., and then 

about-face and claim that it cannot be even a rational interest during a full 18 years 

of pre-adult family nurturing.  

     Even the federal Government openly admits, at present, the need for both a 

mother and a father. Amicus shall cite multiple sources.    

     The lower court’s dismissal of some social science that extols the value of 

diverse-gender parenting, does not comport with Grutter, supra, with the 

Government’s evidence noted supra, or with common sense. 
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     It is problematic to claim that banning gay marriage is sex discrimination, when 

Michiganders outlawed some forms of sex discrimination in Proposal 06-2, shortly 

after banning gay marriage in Proposal 04-2. 

     If a court seeks a rational nexus between gay-marriage bans and the promotion 

of diverse-gender marriage that benefits children: very many Americans are 

bisexual or sexually fluid. Thus, many Americans who might choose homosexual 

marriage, would choose heterosexual marriage instead, if gay marriage is 

unavailable. This is even admitted by some who support gay marriage.  

     Sodomy (not gay people themselves) is a comparative vector of injury and 

disease, not requiring state support and valorization. Lawrence, supra, offers gays 

“negative liberty” from being arrested; but this does not imply any “positive 

liberty” of receiving State approbation and financial entitlement. 

     If necessary, the Court may allow gay marriages previously celebrated to 

continue, if to do otherwise would prevent overruling the court below. 

     If the Court somehow concludes it is inhumane for measures like hospital 

visitation for gay partners not to be mandatory, the Court can mandate such 

measures without mandating gay marriage. 

     Therefore, as America’s democratic debate about gay marriage continues, the 

Court can follow Supreme Court precedent respecting gender diversity and 
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democracy, and trust the People of Michigan to make their own decisive, 

respectworthy votes on gay marriage. 

ARGUMENT 

I. SANDRA DAY O’CONNOR IN LAWRENCE: STATES HAVE 

LEGITIMATE REASONS TO PROHIBIT GAY MARRIAGE 

     First off: what has the Supreme Court said about the legitimacy of reasons for 

States not to create a brand-new right to gay marriage? Justice Sandra Day 

O’Connor’s concurrence in Lawrence v. Texas, 539 U.S. 558 (2003), notes, “Texas 

cannot assert any legitimate state interest here, such as . . . preserving the 

traditional institution of marriage. Unlike the moral disapproval of same-sex 

relations[,] other reasons exist to promote the institution of marriage beyond mere 

moral disapproval of an excluded group.” Id. at 585. The Justice is not generally 

noted as an ignorant bigot, so perhaps she is right.
5
 She did not spell out her precise 

reasons for preserving and promoting traditional marriage, but this present brief 

can make some educated guesses. And a majority of the Lawrence Court did not 

disagree with her, either, see id. passim.  

                                                           
5
 O’Connor may in the interim have officiated at a gay wedding, but in the District 

of Columbia, so that her officiation does not imply that any State may not find 

good reason to disallow gay marriage. Precision is important here. 
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     We shall start by noticing the simple yet profound truth that men and women 

are not exactly the same, and some consequences of that: 

II. THREE PHYSICAL IMPOSSIBILITIES FOR HOMOSEXUAL 

COUPLES: HAVING CHILDREN BY EACH OTHER; AVOIDING NON-

REPRODUCTIVE SEX; AND PROVIDING DIVERSE-GENDER 

PARENTAGE AND ROLE-MODELING FOR CHILDREN 

     There are certain things which, if we are honest, we must admit that same-sex 

couples can never do together, because those things are physically impossible.  

     Same-gender couples have at least three physical inabilities relevant to 

marriage. First, they cannot get each other pregnant: i.e., they can never have 

children by each other. Second, the only kind of sexual relations they can have 

(unless celibate) is non-reproductive sex, a.k.a. “sodomy”. And third, they can 

never provide gender-diverse parenting or role-modeling to children. Two men 

cannot breast-feed a child; two women cannot provide a little boy a male role 

model, since they are not male. 

     In other words: “The truth is that the two sexes are not fungible; a community 

made up exclusively of one is different from a community composed of both[.]” 

Ballard v. United States, 329 U.S. 187, 193 (1946) (Douglas, J.). And, re that 

difference: “The Constitution does not require things which are different in fact or 

opinion to be treated in law as though they were the same.” Tigner v. Texas, 310  
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U.S. 141, 147 (1940) (Frankfurter, J.). 

     These two preceding quotes alone should be able to decide this case in favor of 

Michigan’s People, who voted in 2004 to prevent gay marriage, and in so doing, de 

facto recognized the common-sense differences supra between diverse-gender and 

same-gender couples. 

     However, we shall go into detail below about some other Michigan-related 

decisions which also support Proposal 04-2. 

III. THE LOWER COURT’S FAILURE TO RESPECT GENDER 

DIVERSITY IN DEBOER REPEATS THAT COURT’S FAILURE TO 

RESPECT RACIAL DIVERSITY IN GRUTTER 

     Mistakes are best not repeated, including ones made by the same court twice. 

The lower court in Grutter, in an opinion, 137 F. Supp. 2d 821 (2001), by the same 

judge who rendered the lower court’s opinion in the instant case, Bernard 

Friedman, outlawed affirmative action (re Michigan Law School’s admissions 

program), thus showing a lack of respect for the compelling power of diversity to 

fulfill the State’s interest and pass constitutional scrutiny. “The court further 

concludes that . . . . the achievement of [racial] diversity is not a compelling state 

interest[.]” Id. at 849 (Friedman, J.). This Court rightfully overturned that decision, 

see Grutter, 288 F.3d 732 (2002), passim. And this Court, accordingly, should 

overturn the DeBoer decision, which does not appreciate the State’s compelling 
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interest in supporting diverse-gender couples, instead of same-gender couples, in 

publicly-recognized and -subsidized marriage. (Racial diversity is not exactly the 

same as gender diversity, especially since racial classifications need strict scrutiny, 

whereas gender ones tend to need intermediate scrutiny. But both forms of 

diversity were banned by Proposal 06-2 re public education, employment, or 

contracting, yet both are forms which are constitutionally allowable as compelling 

interests if a State wishes to so consider them. See, e.g., Grutter, 288 F.3d at 745, 

where this Court cites with favor the use of gender as an allowable consideration in 

giving preferred treatment.) 

IV. DIVERSE MARRIAGE: THE GOOD OF HETEROSEXUAL, 

DIFFERENT-SEX MARRIAGE PARTNERS, IN LIGHT OF GRUTTER 

A. Arguments for Diverse Marriage Only 

     Indeed, a compelling basis for a State denying endorsement of same-sex 

marriage is the importance of diversity. This is true politically in that if every State 

decides about gay marriage separately, then likely some States will approve it, and 

others disapprove: a diverse array of decisions. Then gay couples can take their 

pick and move to a State offering gay marriage, if they wish. See, e.g., the ideas of 

Charles Tiebout on “voting with your feet”.  

     However, another level of diversity exists re gay marriage.  —It is curious that 

some advocates who constantly extol the value of racial and gender diversity and 
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affirmative action, tend to suddenly forget the value of diversity when it comes to 

having two parents of different (“diverse”) sex, instead of both of the same sex. See 

once more, “[T]he two sexes are not fungible; a community made up exclusively 

of one is different from a community composed of both[.]” Id. Ballard, supra at 6.  

     (Amicus has seen the term “gender incest” used about non-diverse, same-sex-

segregated relationships; without endorsing that term, he still recognizes that one 

gender can learn a great deal from the other one.)  

     Without citing from the copious literature showing the benefits of having a 

mother and father: common sense tells us that more diversity exists, per se, when a 

child can learn from a female parent and a male parent. As noted supra: with two 

fathers, which one can breast-feed the child? And with two mothers, a child may 

have no close male role model. 

     So, the compelling interest of diversity is served by traditional marriage, since a 

man-woman couple is diverse as no same-sex couple can be. And this Court is well 

familiar with the compelling interest of diversity. 

     Grutter tells us of the compelling state interest of diversity served by 

affirmative action at universities, see id. at, e.g., 325. But that is maybe only for 

four years, at a college. By contrast, for the eighteen years of pre-adult growing up 

(including the vital, formative first few years of life), for a child to have diverse, 

different-sex parenting, could a fortiori be considered a far more compelling 
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interest. Unless one wishes not to be consistent; and logical inconsistency, like 

hypocrisy, tends to cause problems.
6
   

     Amicus is obviously not asserting that the Grutter opinion was written in order 

to endorse a diversity interest vis-à-vis marriage. As well, Parents Involved in 

Community Schools v. Seattle, 127 U.S. 2738 (2007), declined to apply that 

particular diversity rationale outside of higher education, see id. at 2754. However, 

that does not mean that Michigan or its amici cannot sensibly argue for that 

interest. As noted supra, to play “Emperor’s New Clothes” and pretend that 

diversity can matter only when one is attending college for a few years, and at no 

other time, would risk being ludicrous, or even bigoted. Cf., e.g., the Nation’s 

                                                           
6
 On that note: the following passage, Amicus found on the Internet, and saved the 

text, but cannot find it on the Internet any more. However, the passage describes 

his own thoughts fairly well, so: 

     It seems a simple logical inconsistency to claim, on the one hand, 

that a gender-diverse environment in an educational setting is so likely 

to be beneficial to youth that a state has a compelling or even an 

important interest in its existence, and then turn around and claim that 

a gender-diverse environment in a home setting has so little relevance 

to youth’s well-being that the very idea that it might be beneficial is 

inherently irrational. One argument or the the [sic] other - the pro-

affirmative action and the gay-rights one -- must be wrong. 

Id. So, see id., each State should have at least as great latitude in offering, or 

denying, gay marriage, as with affirmative action.  
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epochal slogan E pluribus unum (“One out of many”), showing that diversity is a 

State-endorsed value for all Americans.
7
  

     As well, even if diversity of marriage partners is somehow not the compelling 

interest that it is in Grutter re affirmative action, it is still a substantial state 

interest, passing intermediate scrutiny, or at the absolute minimum, a rational state 

interest, which would pass the rational basis test.  

     Of course, some left-of-center readers may be aghast: “You can’t use diversity 

and Grutter to oppose mandatory gay marriage!” But why not? By way of 

comparison: substantive due process was used in the “conservative victory” 

Lochner v. New York (198 U.S. 45 (1905)); but then used after Lochner in order to 

support Roe v. Wade (410 U.S. 113 (1973)): a “liberal victory”. So, then, why 

should the diversity rationale from Grutter, often considered a “leftward” victory 

(affirmative action), not be used to support a more “rightward” cause like 

preventing mandatory gay marriage? America has a right of reliance on the 

diversity rationale, regardless of what Democrats, or Republicans, think. 

     In fact, it is a far smaller leap to use Grutter’s diversity rationale to preclude 

mandatory gay marriage, than some courts’ huge and unjustified leap in claiming 

                                                           
7
 Though not to the extent that we have to accept polygamists’ or bigamists’ 

“diversity”, of course, or the ““diversity”” of old men wanting to marry little girls. 
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that marriage is a fundamental right even for gay marriages. The Founding Fathers 

would have been astounded, if someone told them that the right to marry also 

extended to same-sex partners. By contrast, Grutter deals with education, and 

parents have long been considered über-educators of a sort under our case law. See, 

e.g., Pierce v. Soc’y of Sisters, 268 U.S. 510 (1925), noting “the liberty of parents 

and guardians to direct the upbringing and education of children under their 

control”, id. at 534-35, and noting that parents of a child are “those who nurture 

him and direct his destiny”, id. at 535 (McReynolds, J.); Meyer v. Nebraska, 262 

U.S. 390 (1923), mentioning “the power of parents to control the education of their 

own”, id. at 401 (McReynolds, J.). Thus, it is not a great leap to apply the Grutter 

diversity rationale to parentage and marriage as well. 

     Amicus is not asserting that it is per se “harmful” for children to have gay 

parents. Some gay parents may do a fine job—a better job even than some abusive 

heterosexual parents might do—, just as some parents in polygamous relationships 

may do a fine job. However, a State should be allowed to find that diverse-gender 

parents have an extra something, a plus factor, that allows diverse-gender parents 

the right to marriage (or rather, the continuance of that very ancient right), whereas 

others are not entitled to demand a new right, gay marriage, out of nowhere.  

     Part of the diversity rationale that States may adopt per Grutter, after all, is, see 

id. passim,  
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1) a bonus for diversity  

2) that allows exclusion of others. 

     Thus, a State is permitted to use diversity to give a bonus in university 

admissions to members of some groups (e.g., racial minorities), even if that bonus 

lets certain others be excluded (e.g., white males who do not get into college 

because they don’t get affirmative-action bonus points). Thus, similarly, a diversity 

interest in marriage should allow a “bonus” for diverse-gender people, even if 

same-sex people are excluded from the marriage.
8
 

B. Counterarguments Refuted 

     Amicus anticipates strident counterarguments, so here are some sample  

counterarguments against using Grutter and diversity versus mandatory gay 

marriage; plus refutations:  

a. “Then why couldn’t Michigan make it a compelling state interest for whites to 

marry blacks? or some other interracial marriage? to promote diversity??” First, 

that would be unadministrable; there are so many different races and interracial 

mixtures, that it would be impossible to assign people. (E.g., should a white person 

                                                           
8
 On that note: though this brief does not really deal with the issue of adoption by 

gay parents, it will note that even if adoption by gays is allowed at some point, 

then diverse-gender couples trying to adopt children, if there is any “competition” 

with homosexuals trying to adopt the same or other children, may still be given a 

substantial bonus in consideration of whether they receive the children or the 

homosexuals receive the children instead, cf. Grutter (offering bonus for diversity). 
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have to marry a black one…or instead, a Malaysian…or an Arab…etc.?) By 

contrast, vis-à-vis gender, there are only two sexes; and the “administrability” of 

the arrangement, a female/male marriage, is shown by its having been the standard 

arrangement worldwide for thousands of years. Finally, assigning marriage by race 

would cause unconquerable public outcry, for good reason. 

b. “But having only heterosexual, two-person marriages prevents a more diverse 

array of marriages.” That is technically true; just as not having polygamy, 

underage marriages, parent-child marriage, etc., removes a certain degree of 

“diversity” in marriage choices. But that is not sufficient reason to allow polygamy 

or other strange arrangements. The proper focus of diversity here is within each 

marriage, not on maximizing the possible kinds of marriage. 

     (If it were argued, “Gays are a minority, so diversity should be used to give that 

minority bonus points, i.e., gay marriage”: the problem is that others could make 

the same argument. Polygamists, for example, are a sexual ““minority”” too.) 

c. “The affirmative action permitted in Grutter is supposed to last only a few 

decades; whereas same-sex marriage in Michigan may be banned forever.” But 

affirmative action is an extraordinary response to our present-day problems, a 

response that uses the traditionally-odious method of race preferences as an 

allowed temporary violation, until c. 2028, of the American default rule of no such 
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preferences.
9
 By contrast, the “default rule” for marriages has always been 

heterosexual marriage; it is gay marriage that refuses to follow that rule.  

d. “Affirmative action does not ban all white males from college, but a ban on gay 

marriage keeps out all same-sex partners.” Maybe so; but a marriage has only two 

people, unlike college, which has many people. So, by the way marriage works, the 

exclusion keeps out a same-sex partner, to make place for an opposite-sex partner, 

giving any children the wonderful benefit of a gender-diverse parentage. 

     This also deals with any “quota” counterargument. Diverse marriage should not 

be viewed as a “quota” of one of each sex; because only two people are in a 

marriage, having a same-sex marriage would itself create a de facto “quota” or 

rigid arrangement of two men or two women, with zero gender diversity, and sex-

segregated parentage for children. 

e. “Diversity was meant to include underrepresented people.” In a two-person 

marriage, if there are two same-sex partners, then, by definition, the opposite sex is 

underrepresented. A diversity bonus for gender would preclude that. 

                                                           
9
 Perhaps any gender preferences in higher education are also not supposed to be 

used any more in a few decades; but, seeing that women may now be the majority 

in colleges, gender preferences there may be basically inert anyway. By contrast, 

gender-diverse two-person marriage will always need a “preference” for one 

female, one male, in the marriage, to exist as the official norm. 
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f. “There’s not an individualized assessment of candidates as in Grutter; your 

gender is the only factor considered.” No; even if having an opposite-sex marriage 

is a requirement, there are many other requirements too, e.g., not being parent and 

child, not having more than two people in the marriage, not being underage, etc. So 

having a certain gender is not sufficient to let you marry, and would-be marrieds 

are individually assessed for other characteristics.  

     As well, an “individualized analysis” which let only some gay people marry, if 

a state “marriage board” were scoring everyone on points à la university-

admissions procedures (!), and those gays’ exceptional qualities outweighed any 

“bonus points” that heterosexuals get: would really anger people and risk violating 

equal protection, in a way that a simple flat ban on same-sex marriage should not. 

     Finally, in college admissions, there is competition among a large pool of 

candidates to be admitted to a large student body. By contrast, marriage is a 

cooperative arrangement, with a mere two people. And as noted supra, biology’s 

realities make gender an appropriate factor in marriage: can a gay male couple 

breast-feed their child? Never: no more than one of those male partners can get the 

other one pregnant. Physical realities, and impossibilities, cannot be ignored.  

     “The Constitution does not require things which are different in fact or opinion 

to be treated in law as though they were the same.” Tigner, supra at 6-7. 
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     In all, despite any attempted counterarguments, the diversity rationale stands as 

a huge barrier against those who might claim a preference for gender-diverse 

marriage is irrational.  

     If anyone is still not convinced that diversity of gender in marriage can be a 

rational (substantial, compelling) interest: the problem is that the federal 

Government is now endorsing that view itself, the need for gender diversity. We 

view the evidence infra. 

V. THE FEDERAL GOVERNMENT PRESENTLY ENDORSES GENDER-

DIVERSE MARRIAGE AS OPTIMAL 

     Although U.S. Attorney General Eric Holder has, controversially, recognized 

some states’ gay marriages, official material currently promoted by the 

Government contradicts Holder’s stance that a same-sex marriage is as good as any 

other. This does not inspire confidence in the authenticity of the Government’s 

stance, or in the credibility of those claiming there is no rational debate about 

whether gay, gender-non-diverse married parents serve children as well as 

heterosexual married parents. 
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     After all, the Government is the top secular authority in the Nation. Cf., e.g., the 

Supremacy Clause.
10

 Its words may mean something. 

     Here are some claims the Government presently makes on the Internet: U.S. 

Department of Health and Human Services (“HHS”), Promoting Responsible 

Fatherhood—Effective Parenting (last revised July 25, 2011),
11

 

Committed and responsible fathering during infancy and early 

childhood contributes emotional security, curiosity, and math and 

verbal skills. 

Positive Influence 

     Children who live with their biological fathers are, on average, at 

least two to three times more likely not to be poor, less likely to use 

drugs, less likely to experience educational, health, emotional and 

behavioral problems, less likely to be victims of child abuse, and less 

likely to engage in criminal behavior than their peers who live without 

their married, biological (or adoptive) parents. . . . 

Id.; HHS, National Responsible Fatherhood Clearinghouse, The President’s 

Fatherhood Pledge (undated),
12

 

     Fatherlessness is a growing crisis in America, one that undergirds 

many of the challenges that families are facing. When dads aren’t 

around, young people are more likely to drop out of school, use drugs, 

be involved in the criminal justice system, and become young parents 

themselves. 

     President Obama grew up without his dad, and has said that being 

a father is the most important job he has. . . . 

                                                           
10

 U.S. Const. art. VI, cl. 2. 
11

 http://fatherhood.hhs.gov/Parenting/index.shtml. 
12

 http://www.fatherhood.gov/pledge. 
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Id.; HHS, Promoting Responsible Fatherhood—Healthy Marriage (last revised 

July 21, 2011),
13

 featuring a photograph of a male/female couple and their two 

children, id., and saying, “There are at least two characteristics that all healthy 

marriages have in common.  First, they are mutually enriching, and second, both 

spouses have a deep respect for each other.  It is a mutually satisfying relationship 

that is beneficial to the husband, wife, and children (if present). . . .” Id. (emphasis 

added); and HHS, Promoting Responsible Fatherhood—Promoting Responsible 

Fatherhood Home Page (last revised July 21, 2011),
14

 

Effective Parenting 

     Involved fathers provide practical support in raising children and 

serve as models for their development.  Children with involved, loving 

fathers are significantly more likely to do well in school, have healthy 

self-esteem, exhibit empathy and pro-social behavior compared to 

children who have uninvolved fathers. . . . 

Id. (emphasis added).  

     Thus, the Government cedes, see sources supra, that fathers are needed; which 

in turn cedes that at least half of same-sex marriages do not offer that necessary 

role-modeling (and by extension, all same-sex marriages, unless we think mothers 

are not needed), since same-sex marriages do not have a mother and a father. It 

does not demean lesbians to say they cannot provide this fathering influence, any 

                                                           
13

 http://fatherhood.hhs.gov/Marriage/index.shtml. 
14

 http://www.fatherhood.hhs.gov/. 
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more than it demeans white males to say that the diversity needs of affirmative 

action may exclude some of them from college. 

     Therefore, the Government, and to an extent anyone in this country, is 

effectively estopped from maintaining that there is no legitimate debate about the 

positive value of opposite-sex parenting for children, versus same-sex parenting. 

     There may be other federal publications or positions at present, which praise (or 

dispraise) gay marriage. However, that does not let us blindly ignore all the 

Government publications supra which praise gender-diverse, traditional marriage. 

(Once more, e.g., “Involved fathers provide practical support in raising children 

and serve as models for their development.” Promoting Responsible Fatherhood 

Home Page, supra (emphasis added); “Children who live with their biological 

fathers are, on average, at least two to three times more likely not to be poor, 

[etc.]”, Effective Parenting, supra.) Those federal publications chime with the will 

of Michigan voters, which this Court should uphold. 

VI. THE SOCIAL-SCIENCE RESEARCH PRESENTED IN THE LOWER 

COURT FOR PLAINTIFFS’ SIDE DOES NOT SQUARE WITH COURTS’ 

FINDINGS IN GRUTTER OR BALLARD, OR THE GOVERNMENT 

WEBPAGES LIONIZING FATHERHOOD 
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     By contrast with both the federal position and Michiganders’ position just 

noted: the lower-court opinion highly praises, see id. passim, various research 

purporting to show that there is no difference between same-sex and diverse-sex 

parenting for children; and it practically savages research which asserts otherwise. 

Amicus is not a social scientist and cannot do a point-by-point refutation of the 

research the lower court favors; but he can note that that research defies not only 

common sense, but also defies what this Court has said in Grutter, and the 

Supreme Court in Ballard, i.e., that the two sexes really have a reason for being 

considered two different sexes instead of completely the same, and that gender 

diversity is a compelling interest in educational settings (which should include the 

family). And again, the research defies what the Government has said extolling the 

necessity of a father for a family, supra at 18-19. Thus, this Court should uphold 

Michiganders’ rational, or compelling, decision that there is no need to invent a 

new right of gay marriage. 

VII. MICHIGANDERS’ OUTLAWING OF SEX DISCRIMINATION IN 

PROPOSAL 06-2 MAKES IT UNLIKELY THAT BARRING SAME-SEX 

MARRIAGE, DONE IN PROPOSAL 04-2 ONLY TWO YEARS EARLIER, 

CAN BE CONSIDERED “SEX DISCRIMINATION” 

     Michiganders are not bigots, after all; when voting for Proposal 06-2, they may 

have felt they were fighting bigotry. On that note: Amicus has always found it 
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unlikely that a ban on same-sex marriage could be considered “sex discrimination” 

any more than a ban on men using women’s bathrooms could be considered “sex 

discrimination”. Amicus’ point is bolstered by the fact that within two years, and 

thus with substantially the same electorate, Michiganders voted for Proposal 06-2 

(preventing race, gender, or other controversial preferences in public education, 

employment, or contracting) and also for Proposal 04-2 (banning gay marriage). It 

seems that Michiganders believed that a gender preference in an area where it 

might plausibly make no difference (should one’s gender really be a plus in getting 

a contract?) was discriminatory and illegal. So, it is hard to say that they were 

trying to promote sex discrimination by voting for Proposal 04-2, since they 

shortly banned it in Proposal 06-2. 

     Perhaps the People, with their common sense that is often far wiser than the 

ideas of some academics or activists, realized that in a marriage setting, gender-

diversity is not discriminatory: it may even be mandatory for helping children have 

the optimal upbringing. 

     Critics may argue that the people of Michigan were being inconsistent by voting 

for both Proposal 2’s: one initiative allowing gender preference, another banning it. 

No, they were not inconsistent: simply, vis-à-vis non-familial areas like education 

and contracting, the people, following Grutter’s (and anticipating Schuette’s), 

allowing them to make the choice, did not find gender (or race) diversity to be a 
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compelling state interest enough to allow gender (or race) preferences. If the 

people found gender diversity is a compelling public interest re marriages, enough 

to give preference to diverse-gender marriage, that is the people’s right, cf. Grutter 

and see Schuette, to find diversity a compelling interest in one sphere, but not 

another. 

VIII. A GAY-MARRIAGE BAN SERVES THE COMPELLING STATE 

INTEREST OF PROCREATION, DESPITE FAULTY ARGUMENTS 

OTHERWISE 

     So, we have dealt extensively with one of the biological impossibilities 

mentioned supra at 6, about mono-gender couples not being able to provide 

children a diverse upbringing like dual-gender couples can. In the remaining space, 

we shall address some of the other impossibilities adduced, first, that of gay 

couples having children by each other. 

     The lower court claims, as have many other federal courts now, “Nor does 

prohibiting same-sex marriage increase the number of heterosexual marriages or 

the number of children raised by heterosexual parents. There is, in short, no logical 

connection between banning same-sex marriage and providing children with an 

‘optimal environment’ or achieving ‘optimal outcomes.’” DeBoer, 2014 U.S. Dist. 

LEXIS 37274 at *40. But this is entirely false. 
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     As Amicus shall go into in much further detail in his brief for Bourke v. 

Beshear:
15

 there is often immense sexual fluidity among people. Part of that reality 

is that there are many bisexual people in America. 

     According to the Wikipedia article Bisexuality,
16

 there may be even more 

bisexuals than homosexuals: “The Janus Report on Sexual Behavior, published in 

1993, showed that 5 percent of men and 3 percent of women considered 

themselves bisexual and 4 percent of men and 2 percent of women considered 

themselves homosexual.” Id. (footnote omitted)  

     In that vein, a small diagram may be helpful, on the percentage of heterosexuals 

in the population: 

 

 0%—————————————————————————————100%  

Entire population is homosexual                             Entire population is heterosexual 

(zero children born by natural                                 (many children born by natural 

means)                                                                     means) 

                                                                                                       

     The diagram supra shows us what we know by common sense, that the more 

heterosexual relationships (as opposed to homosexual), the more children will tend 

                                                           
15

 No. 14-5291 (No. 3:13-CV-750-JGH, 2014 U.S. Dist. LEXIS 17457 (W.D. Ky. 

Feb. 12, 2014)). 
16

 http://en.wikipedia.org/wiki/Bisexuality (as of May 6, 2014, at 12:41 GMT  ).  
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to be born. In fact, if the whole population were homosexual, the human race 

would tend toward extinction, or at least severe decline. 

     So, if gay marriage were unavailable, then millions of people, if, say, 4% of the 

population is bisexual, would likely marry opposite-sex partners and produce 

children. Millions of people moved into diverse-gender marriage provide an 

extremely compelling state interest. 

     Thus, there is not the absence of nexus between gay-marriage bans and the 

channeling of people into heterosexual marriages, which the lower court claims, 

“Nor does prohibiting same-sex marriage increase the number of heterosexual 

marriages or the number of children raised by heterosexual parents.’” DeBoer at 

*40. Rather, there is a direct and very strong nexus, which this Court should 

respect. 

     Even some proponents of gay marriage admit, if unhappily, that laws like the 

Michigan ban “channel” bisexuals into heterosexual marriages. See Michael 

Boucai, Sexual Liberty and Same-Sex Marriage: An Argument from Bisexuality, 49 

San Diego L. Rev. 415 (2012), “This Article proposes that same-sex marriage bans 

channel individuals, particularly bisexuals, into heterosexual relations and 

relationships[.]” Id. at 416; and, “With regard to procreation, this Article’s 

argument implicitly concedes one way in which same-sex marriage bans advance 

the state’s interest: by increasing the number of bisexuals who pursue same-sex 
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relationships, legalization presumably will decrease these individuals’ chances of  

reproducing.” Id. at 482. These observations reinforce that bans on same-gender 

marriage indeed move the huge class of bisexual persons into diverse-gender 

marriages.  

     And Boucai believes (wrongly) that gay-marriage bans violate fundamental 

rights, see id. passim. So he is admitting against interest, so to speak, when he 

acknowledges the channeling effect.  

     In sum, every federal court (or other entity) claiming that gay-marriage bans are 

simply ineffectual in promoting goals like fertility, is simply and completely 

wrong, as proved above, and as admitted by at least one law professor supporting 

gay marriage. The Court should right this wrong by reversing the court below. 

IX. SODOMY AS CANCER, AIDS, AND INJURY VECTOR 

     And as for the remaining impossibility mentioned supra at 6, of avoiding 

sodomy: subsidizing and approving relations based on sodomy may increase their 

number, or at least show de facto government endorsement of such practices, 

although they are a risk factor for disease, injury, or death. E.g.,  

[A]nal sex is considered a high-risk sexual practice because of the 

vulnerability of the anus and rectum[, which] can easily tear and 

permit disease transmission[;] and the risk of transmission of HIV is 

higher for anal intercourse than for vaginal intercourse.   
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Wikipedia, Anal sex
17

 (citations, including internal, omitted). 

     There are other deadly problems with sodomy besides HIV/AIDS, such as 

cancer. See, e.g., Matt Sloane, Fewer teens having oral sex, The Chart, CNN, Aug. 

17, 2012, 10:41 a.m.,
18

 “It’s widely accepted that there is an increased number of 

head and neck cancers today due to changes in sexual practices in the ‘60s, ‘70s 

and ‘80s,” -- specifically, an increase in oral sex, said Dr. Otis Brawley, the chief 

medical officer of the American Cancer Society.” Id.  

     See also Gay Men’s Health Crisis (“GMHC”), The Bottom Line on Rectal 

Microbicide Research (undated, but concerning a Jan. 23, 2013 presentation),
19

 

“Unprotected anal intercourse is 10 to 20 times more likely to result in HIV 

infection compared to unprotected vaginal intercourse[, and] is a significant driver 

in the global HIV epidemic among gay men and transgender women[.]” Id.  

     Disease-transmission aside, sodomy also causes physical injury, since it 

includes practices like “fisting”, i.e., putting a fist—or two—, into the birth canal, 

since women lack certain anatomy males have that would substitute for a fist. See, 

e.g., Nat’l Ctr. for Biotech. Info., U.S. Nat’l Libr. of Med., Nat’l Insts. of Health, 

                                                           
17

 http://en.wikipedia.org/wiki/Anal_sex (as of May 14, 2014, at 00:00 GMT). 
18

 http://thechart.blogs.cnn.com/2012/08/17/fewer-teens-having-oral-sex/. 
19

 http://www.gmhc.org/news-and-events/events-calendar/the-bottom-line-on-

rectal-microbicide-research. 
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Vaginal “fisting” as a cause of death., PubMed.gov (undated)
20

 (young woman 

dies from vaginal fisting) (citation omitted). 

     This all proves exactly what Amicus said, supra at 4, that “sodomy is a 

comparative vector of injury and disease”. (And because of science, not relying on 

moralistic or Biblical reasons. There is nothing in this brief that a thoughtful atheist 

could not agree with.) 

     Thus, while under the “negative liberty” of Lawrence v. Texas, a State cannot 

outlaw consensual adult sodomy, see id., it is not obliged to endorse or subsidize 

an activity, gay marriage, whose physical base is sodomy. While marriage is not 

only about sex, it is still substantially about sex. Traditional marriage implicitly 

valorizes heterosexual sex, see, e.g., “[M]arriage . . . . is the foundation of the 

family”, Maynard v. Hill, 125 U.S. 190, 211 (1888). Thus, State-blessed gay 

marriage implicitly valorizes homosexual sex, i.e., sodomy, the only type of sex 

anatomically possible given the synergy of two women or two men together. The 

People have a right to withhold such valorization. (Cf. the continuing U.S. ban on 

gay men’s blood donations.)  

     A State has compelling reason for not raising to the status of marriage a lifestyle 

based in inherently risky or deadly behaviors. (Policing, for disease, heterosexuals 

who want to get married or stay married, would be impractical for essentially the 

                                                           
20

 http://www.ncbi.nlm.nih.gov/pubmed/2929548. 
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reasons that we do not police heterosexual couples to see if they are fertile every 

day of their marriage.) Michiganders’ health is a very compelling matter. 

X. ALLOWING ALREADY-CELEBRATED GAY MARRIAGES TO 

CONTINUE IN FORCE 

     By the way: some may wonder if this Court’s overturning the lower court’s 

decision will invalidate the various same-sex marriages that have already been 

performed by Michigan county clerks. While Amicus does not argue in favor of 

holding those marriages still to be valid after the lower court has been overruled: 

still, if a consideration against overruling the lower court would be that it is unfair 

to invalidate a marriage that has already been celebrated, then, possibly, holding 

valid the gay marriages, and only those gay marriages, that have already taken 

place, and no others after that, might be considered tolerable. 

     It may seem awkward to allow only the gay marriages that already happened, 

and no others, to be valid. Still, a little awkwardness would be far less damaging 

than overturning Proposal 04-2 just because it might invalidate some marriages 

that already happened. 

     The lower court said, “Taken together, both the Windsor and Loving decisions 

stand for the proposition that, without some overriding legitimate interest, the state 

cannot use its domestic relations authority to legislate families out of existence.” 

DeBoer at *49. But this would not really be applicable to the current situation, 
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because gay marriages were never considered legal to begin with in Michigan, 

therefore, they could not really be “legislate[d] out of existence”, id. However, if 

this Court wishes to see a grain of truth in the lower court’s pronouncement, then, 

again, it may possibly hold valid those gay marriages already celebrated, though no 

other such marriages in future. 

XI. GENEROUS ALTERNATIVES TO COURT-ORDERED LEGAL GAY 

MARRIAGE 

     While the Court is not obliged to force Michigan to grant any benefits to gay 

couples whatsoever, the Court may, for all one knows, feel obliged to grant 

something. Then, here, in ascending order of desirability, are alternatives to gay 

marriage: 

1. Mandatory legality of civil unions, with much or all of the benefits of marriage, 

but sans the name “marriage”. 

2. The same as in 1, supra, but as “domestic partnerships” instead.  

3. Mandatory bundle of rights or entitlements, e.g., hospital visitation, funding, 

etc., but sans the name “marriage”, “civil union”, or “domestic partnership”, and 

comprising no official union/partnership recognized by the State. It could be called 

a “Reciprocal Benefits Contract” or such. 
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4. Mandatory à la carte rights or entitlements, e.g., hospital visitation, or any other 

particular measure, which might be considered putatively inhumane to deny. 

    The least undesirable level would be level 4, supra, since it is the least intrusive 

on Michiganders’ will. But Amicus is not recommending the Court impose any of 

the levels above upon Michigan. Michigan’s people have already decided. 

* * * 

     Amicus has always opposed the proposed federal constitutional marriage 

amendment that would prevent states from deciding about gay marriage. A few 

years ago, this might have made him a “heroic defender of gay rights”, to some. 

Nowadays, for having the exact same stance, that each State can decide about gay 

marriage on its own, he and most Michiganders might be called “homophobic 

bigots disrespecting gays’ fundamental right to marry”. This does not seem fair.  

     Justice O’Connor did not see as irrational bigotry the right of each State’s 

people to vote on gay marriage: as noted, she said, “[There is a] legitimate state 

interest here, [in] preserving the traditional institution of marriage. Unlike the 

moral disapproval of same-sex relations[,] other reasons exist to promote the 

institution of marriage beyond mere moral disapproval of an excluded group.” 539 

U.S. at 585. This brief has noted the various physical impossibilities for same-sex 

couples, which may have constituted or supported the Justice’s “other reasons”, id. 
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And this brief has given other reasons, too, which may chime with the Justice’s 

own thoughts, or at least make sense on their own. 

     And this Court is perhaps the best-placed in the Nation to appreciate the 

advantages of diversity. Indeed, this Court well served the Nation by deciding for 

diversity in Grutter, which the Supreme Court upheld. It may be out of that love 

for diversity that this Court decided for mandatory affirmative action in Schuette, 

though the higher Court overturned that decision. This Court can now combine the 

best of Grutter and Schuette by upholding the People’s right to give a preference 

for gender-diversity in marriage, a preference which coincidentally accords with 

thousands of years of the world’s societies also giving that preference. To decide 

otherwise, disrespecting both Grutter and Schuette, would also disrespect diversity, 

and disrespect the People. Seeing that diverse-gender marriage is essentially and 

biologically the origin of the People themselves, the Court would do well to 

respect the People’s decision in Proposal 04-2. 

CONCLUSION 

     Amicus respectfully asks the Court to reverse the judgment of the court below; 

and humbly thanks the Court for its time and consideration. 

May 14, 2014              Respectfully submitted, 

                                                         s/David Boyle                                                          

                                                         P.O. Box 15143 
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etc., is 6999 words, since his Microsoft Word 2010 word-processing program 

states the word count is 6999 words.  

     Thank you for your time, 

                     

May 14, 2014             Respectfully submitted, 

                                                         s/David Boyle 

                                                         P.O. Box 15143 

                                                         Long Beach, CA 90815 

                                                         (734) 904-6132 

                                                         dbo@boyleslaw.org 
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     The undersigned certifies that he electronically filed the foregoing with 

personnel of the Clerk of the Court for the United States Court of Appeals for the 

Sixth Circuit by e-mail on May 14, 2014.  

     He also certifies that he has been informed that all parties or their counsel of 

record will be served through the CM/ECF system if they are registered CM/ECF 

users. 
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